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health and accident as:ocistions; burisl esscciations;
and similar concerns, by whatsoever nsme or cless
designated, whather specifically named hereln or not.®

- The Aot, wikich contains 36 sectlong, governs and regu-
letes, anong other compenies and sssocistions, those craated
under Chapter 6, Title 78, Revised Civil 8tatutes of Texss,
1928, (articles &784~4799, inc., Yernont's Annoteted Civil
Statutes), Thism chapter, umong cthers, was repssled by Sec-
tion 18 of Senate Bill 37 (Acts 1989, Forty-first Legislature,
First Celled Session, page 90, Chepter 40), the repealing
statuts, however, containing the following provision:

* & » » Frovided that such repeal and the provi-
sion® of this Aot sball not apply to or affest an
compeny or acsoclation of this state now doing dusi~
nees under the lawe repealed snd they shall continue
to be governad Ly the regulatory provisions of suech

lawg, » » = ¥

Accordingly, such ocompenies or sesogaletione then in ex~
istence continued to Ye governed and remlsated by such stotutes
under which they were orgenized, including Arttele 4794,
under canslderation, and continue to %@ 80 regulsted except
es, and if, suoh stetutes are repeslied by Egnato BLll 138,

Section 35 of Senate Bill 188 provides:

*A11l laws or parts of lawa in confliot with tie
provisions of thie iAot are hereby expresesly repezled
to the sxteat of such confliet.”

In the light of this goneral yepesling cleuse, and ee
& background to an analysis of the provisions of Senate Bill
138, &8 relsting to the »rior statntory enmotment under conw
sideretion, we quots from the csse of JOFNSON v, PERCURON, 05

8. W. (8d) st page 157 =s followe:t

*In spesking upon the subjeet of repesl dy impli-
cation where the later ensoctment contuined the general
provislion repealing all lawe end parte of lsws in con-
fliect therewith, Chief Justices Oalnes, writing for the
Bupreme Court, salds *I¢t ie cléear thet there 13 3o
LXpross rtpc&ia_that is, the provision in guestion
is not direotly pointed out as expressly repealsd.

But sincs the effect of a general provision repseling
sgnflicting lwws evinces thet the Legisleture hed in
nind that something wes to be repealed, the *Yoourts
will de less inclined against yeeognizing repugnavay
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in applying such statutes, while, in desling with
trose of the other eless, they will, as priseciple
and authority requires, Do astute to find scms res~
sonable mode of muanefling them with prior statutea
50 o8 to ayoid a repeal by implication.!' Suthsrland
5tat. Const, p. 199a. But even with suoh a provi-
sion repealing all gconflioting lawe, the courts
mant fird & repugnansy between the old provision end
the new befors they can find thet the latter repesls
m‘grzgﬂr.' GADIES v. TERRELL, 101 Tex. 574, 110 8.
We P )

The "red latter"® provision of Article 4794 yesds:

"Each oertificate of membarshlpy, policy or other
contract of insurance issied by such company shall
bear on its face in 1ved lstters the following words:
“The payment of the benefit herein provided for is

- conditioned upon its baing collected by this company
from sssesssents and other sources as provided in its
by-lawg?! ¢« & « ¥ :

T™his statute wag odvicusly enaetsd for the purpose of
inforsing the imsuring publie of the type of insursnos pure
chased and of the condition upon which payment of the benefit
provided for in the sartifisate would de msde to she benefl-

olary. In other words, this requirement eontexplsted that the

method of paying eauch claim, as it srose, would be by an

assesenent-as~nosded, the amount payshle not being messured

~ by the maximum bomr:{u of the certifisate, or by any ainimum
get by lew, but by the amount realized by the assessment only.

Hence the notice of such to the insured in an umnistakable

manner weg provided for by the Lagislature in Articls 4794.

The underlying purpose of Senate Bill 138, en the other
hu{:, is expresscd clearly in varlous seoctions of the Bill es
follows

*Sec. 135, Payoent of Claime. It is the pricsry
purposs of this Aot to sacurs to the mambeys of ¢}
assosiation and ¢:ely beneficlasries the full and

ronpt payment of sll elaime ac : o the :
nefit provided in their ggg_‘%%'« * %

srscoring ours ‘

*"Sso, 11, Assessments. Beoh sssoelistion shall levy
regulsr and periodicsl assessments by whateover name
they may be cslled. Thess sssesaments must be in such
amounte and at such propey intervels as will meet the
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ressoncbhle copersting expenses of the assicletion, %26'
Pey in full the claims arising under its certificetes,
% %« # " (Underscoring ours),

"Sge. 9. Polloles or Cervificates. Xvery policy
or certificate of insurance ilssued by en sssoefation
shall state definitely on the front page the amaunt
of death bermfits to be pald » » « ¥

‘ koocordingly, the Act contains numerous regulatory rro-
vislons wheredby the payment of the maximuxm benefit of the cexr-
tiriocates will be mesured in sdvsace, rather then payment based
upon the conditionsl method of essessmentg-as-needed conten-
plateld by Article 4794. BSeotian 1l thereof provides:

*ispessmentes. Laoh asspcietion shall levy regular

and paricdiocsl assesaments by wkatever name they may

"~ be called. Thoese mesgssnments must be in such amounts
and at such proper intervels &8 willl meet the reason-
able operating expensess of the ssgoelistion, and pay
in full the elalms arising under its aeruficntoa.
Waen ar if in the course of operstion it shall be ap~
parent thet the claims ocannot be met in Tull from our-
rent snsescmant®s and funds on kend, the amount mat
ba increaged untlil they #re adeguaste to meet such
claims, snd the Board shall so order,

®%hen any associstion ahall refuse ¢o gomply with
the Board'z recoanendstions oY requirements respect~
ing retes of axssaszments, 1t sliall be traoted am in-
solvent, snd shall be dealt with as 18 horelinafu
providsed., \

*Rech acsocistion opersting under the provisions of
thig Act shall file its rats schedules with ths Board
¢of Incurance Commissioners.n

Eection 1% reads, in part, ss followss

*iny aszoelation wiioh stall besoame unsble to pay
1ts valid clasme in full within sixty (€0) deys aftar
dus proofs sre rocelved, shall for the purposs of this
Azt be regerded ex insclvent, and &ealt with as is
nmore fully provided hsreissftsr.* (Underscoring ours).

- fenceforth, thersiors, the canpsnies and eassocictions
regulated by Senete Bill 135, whieh, of gourss, includes ohepter
6 comp niem, must levy regular znd periodlical sssessments, or
obherge such rates, 8 will be surfficient %o pay 1ln full the
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neximum benefits of the csrtificate issued by them. They way
not, except in the particulers as sst cut, and as regulated
by, Seotion 15 of the Aot, operste on the assessuent-as-needed
or rost mortem plan. The Board of Ipsurance Commissioners s
expressly given tho power to ocompel, &nd pluced under the duty
of coxpelling, the companies and assocclations created under
Chapter €, Title 73, Revibed Civil Gtatutes, 1925, to operste
in $14s menoer, rsther than upon the conditional essessxents~
as~nesded plen contompleted by Artlcle 4794 of sueh chapter.

Furthernore, upon fallure of the sasssoclations to eom-
pH with the orders of the Board of Ipsurance Commissioners in
this respect, they ere =subject tc the peaalty of being treasted

- as lnsolvent, whereby the appointmont of & conservator, or

statutory receiver {provided for in Lec¢. 19 of the Act}, would

be sathorized, and such sssoclations thereafter operntﬁi, or
liquideted, by such occnservator.

In addition to thiz 1is the further sefeguerd provided
for in Bection § of ths Act, wiish reads, in part:

"Daposits. Eaoh essoclation, not alresdy reguired
by eﬁniag lawe to 4o sc, shall place with the Btete
Trensursr through the Boaxrd af Insurance Camnissioners
a depoelit equel to the largest risk sssumed on any ons
life or person, whleh mey be in cesh or 1n convertible
sscurities aab}oes to spproval by the Board, Such de~
poesit shall be liadle far the psymsat of all judgments
agelonat the essoalaticn, and sublect to gernishmant
sfter finel Judguents ageinat the asesolation. When
such deposil becomes impoundad or depleted 1t shell at
énc¢s be replenished by the sasoclation, apd if not Te-
plenished imxedlstely on damend by the Boerd, the
asnaociation may be reyarxded as insolvent snd desls
with &8 hereinafter provided, ¢ » o * ' '

It is further signifiocant that Senate Bill 138 contalins

the folluﬂ.ng provisions regulating the coantests of the serti-

ficates issued hy the assoclations. Seetion 9 of the Act reads,

in part, ss follows:

*"Pollcies or Certificates, ZEvery pollicy or certifli-~
cate of insurance issued by an seseoiation shall state
definitely oz the front poge tiw smount of death bene
£4t to be p8id, znd the circumstancesn or oconditions
under whieh it shall be paid shall bde plalialy stated
in the zelicy. BEvery heaith, sccident or othexr bdene~

S |



Kon, Walter 2. @oodward, Chalrmen, pege 6

it 85211 be plainly estated in the poliey, and the
terme =2nd gonditlons under which they ahail be peid
gball e stxted plsinly in the poliey.

¥ xxoa

?All eonditione of the certificate must be ststed
thereon, « % x Ko certifiocete Lssued by such associe~
tion, nor sny application for the certificete shall
contsin languuge or be in such form e¢2 to mislead the
gpplicant or tie policyholder ae to the type of insur-
ance afforded.

" 2 en

wBvery certificate iesued mmst be approved by the
Bosrd as to form and langusge before it is used dy an
asscoclation, It 18 not mendatory thet these forms bLe
uniforn for a&ll cesoclations, but the Bosrd is direct-
od to bring ebout es greet uniformity as is feaslidble
as surly es practiceble by coopersticn with the sever-
al associations. All certificate forms herezfier used
sust b8 in nccord with the provisicns of this Act and
with all other lows regulating scuch assooletione as
are embrscad in this Act, » » &« *

¥e believe the conclusion iy inesecapsable that Senate
Bill 135, s comprehensive Aot covering a field of legislaetion,
wss snacted by the lagislsture to accompiish the payment in
Tall of all claims, secording to the maximum benefite provid-
ed for in the certificate L{epsued, by Ohzpter & cocpanies,
suporesding the metiod of the peyment of such claims, as cone
templated by Chapter 8, sonditioned upon, and limited by, the
asount therecf collected from acsesomente-~os-nesded. 4ind fuy-
therzore, that = complisnce with Senste Bill 135 as to the ¢one
tents of certificates will necassarily repult in the insuring
publie and the prospective certiricate holders or actusl texr-
tificate holéers belng fully apprised of the nsture of the
insurance they are purchasing or have purchased.

The foregoing considerations resolve the quastion st
hend in the light of well mettled prineiples of statutory coa~
struotion, .Js2 a2 full statemsnt of the rinciples inv » W8
gquote sg follows from the omse of FIRST R.ATICHAL BATX vws. LGE
COUHTY COTTON 01l CO., £74 S, ¥®. at pp 129 end 130,

*In construing aa aot of the Ilegislature, tie in-
tention of the lawmeking powey must govern zz discovered
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by the wording of the sot itself, togethsr with the
purpose sought to be stisined by the ensctment of the
law, If this intentlion is pleinly svidesced socording
to thess rules, then it 1s the duty of the court to
uphold the intention and construe the lew in acoord-
arice therewith., Inessmmich ss the guestion of repesal

is alwaye one of reletive ifntent, an express &eclors-~
tion thet & particular statute l1s repealed will not

be ziven effect, where it is apparent thet the lsgls-
lature did not sc intend.

wtwhere &n aot 1s paswsed covering ths whole
of a particular subject or field of leglslation,
it 1is customary to insert a general clause re-
pealing *'a:l acts or parts of acte inconsiste
ent therewith,'t aend such & clauss is effective
in repealing {neonstntcnt enastaents, in the
abgenoe of any constitutional prohib{tian einst
such method of repesl; but the repezl exten
only to those acté on the same subjeet, or parts
of such acts, clearly inconsistent snd irrscon~
cilable with the provisions af the repssling
aet, snd cnly to the extent of the conflioting
provisiona., A statute ie repesled by implica-
tion whensver it bescows eppérent frox subssquent
legialation that the legislature does not intend
the esarlier zot to remain {n force., » » & Though
Tepesls by implicaticr zre nct Lfevored, it msces-
Barily results in any cass of repuguansy or ine
sonsistency betwesn two sucsceéessive statutes, ar
in sny case where the intention of ths Legislature
is manifest thet & later statute shaonld superseds
an esrlier one.' Americen & English Eneyclopedia
o Law, Vol, 86, p. 717,

"This doctrine is epproved in the following casess
Berry ¥. State, 69 Tex. Cr. R. 6038, 158 S. W. 635; 5¢t,
Louls S. W. By. Co. ¥. Kay et ul, 65 Tex. 588, 2£ 8. ¥,
46%; Ex parte Cocmba, 58 Tex, Cr. R, 656, 44 8, V. 854
Diokinson v. State, 38 Tex. Or. R. 479, 4l 8. W. 759, 43
S. ¥. 580} Ex parte Valasquez, 28 Tex, 179; Cain v,
State, 20 Tsx, 3643 Caroclan v, NocDonald, 15 Tex, 339}
Rogers v, Watrous, 8 Tex. 85, 58 Axm, Deo, 100. In the
case of Bt. Louls &. W. Ry. ée. ve. Kay et al., Justice
Galnes, Speaking for the Supreme Court of Texas, in
dlscussing a similsr question, uses this langusge:s

weIf srticle 482%, na emended, Tepenls srticle
299, 1t is a,rcpoui by t;@l;aatioa. Sueh repesls



Hon. Yalter (. ¥Woodward, Chairmep, pege 8

are not favered, end unless thare be a re-
pugnency or ipaonsistency between two statutes

the general rule le thet the latter will nt
repes] the formesr in the sbsence of express words
to that effect. But the guestion of repesi, like
evory other guestion arising upon the construc-
tion of & statute, rust be solved by detormining
a8 near &8 may »e¢ the intent of the Lsglelature’ -
citing RHogers v. Watrous, 8 Tex. 66; Ex purte
Valasquez, 26 Tex, 178; Caln v. State, B0 Tex. 358.

¥“He continnes in the sate ocsses

*tIn Lkogers v. Watrous (8 Tex. 65: 568 An. Deo,
100), suprs, Judge Wheeoler says: ''A subsequent
statutes, revising in ths subject-matter of s form-
er one, and evidently intended as a substituts
for it, elthough it contains no express words

t0 that effect, mast opersts %0 repesl the

former to the extent to whieh its provisions are
roviged and supplied. &o though a subsequent
statute be not re ant in its provisions to a
formey one, yet 1i¥ it wes elesrly intended to pre~
soribs the only ruiles whigh should govern, it
repazls the prior ststute,'t

¥The general ruls, enuncisted sbove by the Amsrican
& English Enoye, of iew, supra, and spproved by the
Buprems Court of this stete by Judge %heelsr, which
was followsd by Judge Gaines, es szbhove stnte&, is
slaoc enunociated in Chiles v, State, 1 Tex. App. 38,
holdiaog the act proxibiting tenpin elleys to b e~
pealed by o later one providing for licensing them,
and in Mokinson v, &tate, 58 Tex, Or. R. 479, 41 B.
w. 739, 43 8. V. 520, holding thet the gane law ix im-
pliedly repecled by & later statute, and in Tunsatall
v. Workley, 54 Tex. 431, holding an sct conceralng
ocmarchds is repealed by & law econgerning corporetions,.
%e hove boon umable to find sny suthority bearing
directly on the subjeot whieh holds to the contrary.

*In the case of Btate v. Houston 0i1 Com, of Texns
(Tex. Civ. ApP.) 194 5. W, 458, Chlef Justice Esy, in
digcussing s similer gquestion, sayms:

vithe rule &8 wall settled that, when & aubss-
usnt stetudle ssowe by its soatext that it was
ntonded t¢ exbrace all the lew upon the subjest
dsalt with, such stetute will, by implication,
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repeal all formsr laws relating tc the same sube
Jeot. The correstness of that rule is not con-
troverted, end 1t lg uanecesssry to eite suthore
fties {n su;port of Lt.'"

It is thersfore ocur oconeidered opiniocrn that Senate Bill
138 repeals Chepter 6, Title 78, Reviged Civil Stututes of Texss,
-nd specifionlly the roa lettcr provis*on contained in article

[ F B ) R
T FE WLITLACOLE ¢

It followa, mnd you are respectfully advised, that the
questlion submitted by you should be answered in tns arfirmative;
namely, thet that pert of article 4794, requiring the “red letter”
elsuse in certificctes of membership, ie no longer in force
and applicabls %0 those imnsurance ¢onipanies originally orgenized
under tho authority of Ghapter 6, Title 78, hevised Clivil Stat~
utes of Texas,

Thie cpinion 18 not to be construed &g passing upon the
egnetitutionality of Benates Bill 138, or of any of its provie.
Q ong.

Truating thot wes have fully auswered your inquiry, we
Temain

Very truly yours
APTORREY CGREKAL OF TEXAS

208100 ' nssistaut

APPROVEDTEB 24, 1940
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